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Background on COI Network & Training
The project “COI Network & Training”, co-funded by the European Refugee Fund Community
Action 2003, was conducted under the lead of the Austrian Red Cross/ACCORD, in
cooperation with the Dutch Refugee Council, the Informationsverbund Asyl, the Refugee
Documentation Centre Ireland, and the Refugee Legal Centre.
The objectives of the project included:

PREFACE

¾ Building a transnational network in the field of country of origin information, focusing
on activities of refugee counselling NGOs, asylum lawyers and non-governmental
COI units;
¾ Identifying, evaluating and recommending possible fields of cooperation and/or
centralization between COI centres;
¾ Harmonizing COI standards within refugee counselling NGOs and COI units in the EU
through the exchange of good practices and the development of a common COI
training approach; and
¾ Publishing a COI training manual.
A summary report on the findings of the exchange visits and consultation meetings was
published in June 2004.
The training manual and practical exercises were drafted by ACCORD in cooperation with
ETC (European Training Centre on Human Rights and Democracy), affiliated with the
University of Graz. Drafts were shared and discussed between project partners and
consultants from UNHCR, ECRE and the Hungarian Helsinki Committee.
From 25-26 June 2004, 30 COI researchers and legal advisers from NGOs in EU member
states participated in a training test run. The training programme was revised based on the
accumulated experiences and recommendations.
ACCORD would like to warmly thank everyone involved in the production of this manual:
project partners and consultants as well as friends and colleagues who dedicated their spare
time to read and re-read drafts of the manual. Special thanks are due to the team at ETC
and the participants in the training test run as well as to the European Commission for
funding and supporting the project. We thank Sophie Pedersen for editing and Matthias
Köhler for final layout.
The COI Network & Training Project Partners plan a follow-up in 2005, with a number of new
partners in the old and new EU member states, in order to further test and fine-tune the
training programme. Feedback on your experiences with the textbook and the practical
exercises is very welcome.
If you wish to receive further information on COI Network & Training and on how to conduct
COI trainings, please contact ACCORD at accord@redcross.at or the COI Network & Training
partner in your country.
We look forward to cooperating with COI researchers throughout the European Union and its
neighbouring countries in improving the training programme in the years to come!
Bettina Scholdan & Robert Kogler, ACCORD, on behalf of COI Network & Training
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Refugee Law

OPTIONAL MODULE

REFUGEE LAW AND COMPLEMENTARY PROTECTION
Country of origin information is a very distinct field of human rights research that is inextricably linked
to the legal and procedural aspects of refugee status determination. COI researchers, however, often
have no or very little training in refugee law and international human rights law. The following
introduction intends to give a basic overview of the Geneva Refugee Convention and international
human rights instruments related to the protection of individuals from persecution and other forms of
serious harm. The optional module can also be used as a reference tool whenever questions of
international refugee law arise during the training.
It seemed useful to the editors of this manual to focus on UNHCR guidelines, the jurisprudence of the
European Court of Human Rights and the Committee against Torture, as well as the EU Asylum
Directives, as these legal instruments constitute a general framework for refugee status determination
in the European Union, even if they are not always consistent with each other.
Furthermore, country of origin information research will work within the parameters of national laws
and jurisprudence that again may differ from either the EU Directives or UNHCR Guidelines. It is
beyond the scope of this manual to give a detailed overview of national jurisprudences. The references
for further reading include literature and case law that might be used for a better understanding of
the evolution of international and national jurisprudence on refugee and complementary protection.
COI researchers are well advised to regularly consult compilations or newsletters of important refugee
law jurisprudence in their national jurisdictions in order to understand the legal concepts and
requirements guiding some of the research issues submitted to them.
This manual is not, and does not purport to be, a course in international refugee law. There are a
number of institutes offering introductions to refugee law and several of them offer online
introductions, curricula or distant learning courses.
Those interested in learning more about the development of international refugee and human rights
law may refer to the bibliography at the end of this manual or enquire about one of the refugee law
courses regularly held in EU member states.
For an overview of refugee law courses see:
LARC – Legal Assistance through Refugee Law Clinics http://www.larc.info/r1.html
The Refugee Law Reader (http://www.refugeelawreader.org) offers background reading and teaching
material for a university curriculum
Human Rights Education Associates (http://www.hrea.org/learn/tutorials/refugees/index.html) offer a
tutorial on The Rights of Refugees and Displaced Persons
The ELENA Network of ECRE (European Council for Refugees and Exiles) organizes introductory and
specialized courses in international refugee law 2–3 times a year.

OBJECTIVES
At the end of this session, participants will be able to:
¾
¾
¾
¾

Name important legal instruments governing refugee law in the European Union
Explain the definition of a refugee under the Geneva Refugee Convention
Explain the different requirements for refugee status and subsidiary protection status
Explain the prohibition of refoulement

Target group: COI researchers without or very little prior training in refugee law
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Basic Legal Instruments

There are a number of international legal instruments that deal with the issue of refugee
protection or other forms of protection. In the European Union, the general (normative)
framework is comprised of the following instruments:
the 1951 Geneva Refugee Convention (and 1967 Protocol)



the 1950 European Convention on Human Rights and Fundamental Freedoms (ECHR)



the 1984 UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment or Punishment (CAT)



EU Directives:
o

EU Asylum Qualification Directive: Council
2004/83/EC of 29 April 2004 on minimum
status of third country nationals or stateless
who otherwise need international protection
granted, published 30 September 2004;

o

EU Asylum Procedures Directive: EU Commission: Council of the European Union:
Directive on minimum standards on procedures in Member States for granting and
withdrawing refugee status, published 3 January 2006.

Refugee Law



OPTIONAL MODULE

Individuals leave their countries of origin for a number of reasons. Some of these reasons
may give rise to protection in their host countries under international refugee law or other
forms of international protection. If a person meets the criteria of the Geneva Refugee
Convention, he or she is a refugee. If someone is not a refugee, the competent authorities in
the host country have to assess whether he or she would qualify for a protected status under
other legal instruments, such as the European Convention on Human Rights or national laws
providing for protection on humanitarian grounds (e.g. need for medical treatment or a civil
war situation). This latter form of protection is commonly referred to as “complementary” or
“subsidiary” protection. Usually, the legal status given under complementary protection in the
host country is less comprehensive than the rights granted to Convention refugees and often
subject to review after a short time period.

of the European Union: Directive
standards for the qualification and
persons as refugees or as persons
and the content of the protection

On a national level, these legal instruments are implemented in national laws and
jurisprudence. While it is beyond the scope of this manual to take into account national laws
and case law as diverse as it is within the European Union, COI research is conducted within
the framework of national legislation and jurisprudence. This should be considered by trainers
preparing material for training sessions.
The most basic form of protection common to all these legal instruments is the notion of nonrefoulement that protects an individual considered to be in need of protection against return
to the country of origin. (“Refouler” means “forcibly return”.)

COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Protection of refugees
The 1951 Geneva Refugee Convention

Refugee Law

OPTIONAL MODULE

Available online at: http://www.unhchr.ch/html/menu3/b/o_c_ref.htm
The 1951 Convention relating to the Status of Refugees is the cornerstone of the international
refugee protection regime. It defines who is a refugee and the minimum standards according
to which refugees should be treated, including the all important prohibition against
refoulement.
Article 1.A (2) of the Refugee Convention defines as a refugee a person who
“owing to well founded fear of being persecuted for reasons of race, religion, nationality,
membership of a particular social group or political opinion, is outside the country of his
nationality and is unable or, owing to such fear, is unwilling to avail himself of the protection
of that country; or who, not having a nationality and being outside the country of his former
habitual residence […], is unable or, owing to such fear, is unwilling to return to it.”

This definition comprises a single holistic test but can be broken down into a number of
different elements to aid analysis. Thus, in order to be recognized as a refugee, an asylum
seeker must demonstrate:


That he or she is outside the country of his or her nationality (in the case of
stateless persons: country of habitual residence)



That this is owing to a well-founded fear of being persecuted



That persecution is for reasons of race, religion, nationality, political opinion or
membership of a particular social group



And that he or she is unable, or owing to such fear, unwilling to avail himself or
herself of the protection of his or her country of nationality (in the case of stateless
persons: unable or unwilling to return to the country of habitual residence)

The test for “well-founded fear” is examined in the Basic Module.
While there is no exhaustive definition of persecution in international refugee law, the
refugee definition requires a connection between the human rights violation or other serious
harm and one of the grounds mentioned in the Geneva Convention. The abusive behaviour or
the lack of protection against human rights violations must be motivated at least partly by
one or several Convention grounds. (“nexus”) See Module A.
In the 1998 Note on International Protection, the UN High Commissioner for Refugees stated
that persecution always includes a form of discrimination. “Victims of persecution are targeted
because they have a particular racial or national background, or because they hold certain
religious beliefs or political opinions, or because they are members of a particular social
group.” (UNHCR A/AC.96/898 3 July 1998, para 5. emphasis added).
Acts of persecution in the meaning of the Geneva Refugee Convention can emanate from
state as well as non-state actors. In the case of persecution by non-state actors, the
availability of protection by national authorities against these acts is often taken into
consideration. See Module A. Research tree “Domestic protection”.
The EU Asylum Qualification Directive follows the refugee definition as set down in the
Geneva Refugee Convention, restricting it - in spite of the principle of non-discrimination laid
down in Art 3 of the Geneva Refugee Convention - to third country nationals and stateless
persons.
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The EU Directive elaborates on the reasons for persecution in Article 10:
“The reasons for persecution
1. Member States shall take the following elements into account when assessing the reasons
for persecution:
(a) the concept of race shall in particular include considerations of colour, descent, or
membership of a particular ethnic group;

(c) the concept of nationality shall not be confined to citizenship or lack thereof but shall
in particular include membership of a group determined by its cultural, ethnic, or
linguistic identity, common geographical or political origins or its relationship with the
population of another State;
(d) a group shall be considered to form a particular social group where in particular:
members of that group share an innate characteristic, or a common background
that cannot be changed, or share a characteristic or belief that is so
fundamental to identity or conscience that a person should not be forced to
renounce it; and

-

that group has a distinct identity in the relevant country, because it is perceived
as being different by the surrounding society;

-

depending on the circumstances in the country of origin a particular social group
might include a group based on a common characteristic of sexual orientation.
Sexual orientation cannot be understood to include acts considered to be
criminal in accordance with national law of the Member States; gender related
aspects might be considered, without by themselves alone creating a
presumption for the applicability of this Article;

Refugee Law

-

OPTIONAL MODULE

(b) the concept of religion shall in particular include the holding of theistic, non-theistic
and atheistic beliefs, the participation in, or abstention from, formal worship in
private or in public, either alone or in community with others, other religious acts or
expressions of view, or forms of personal or communal conduct based on or
mandated by any religious belief;

(e) the concept of political opinion shall in particular include the holding of an opinion,
thought or belief on a matter related to the potential persecutors mentioned in
Article 9 and to their policies or methods, whether or not that opinion, thought or
belief has been acted upon by the applicant.
2. When assessing if an applicant has a well-founded fear of being persecuted it is
immaterial whether the applicant actually possesses the racial, religious, national, social or
political characteristic, which attracts the persecutory action, provided that such a
characteristic is attributed to him or her by the actor of persecution.”

It is important to note that any procedure determining refugee status is declaratory. This
means that a person fulfilling the criteria outlined in Article 1.A (2) is a refugee and that by
granting refugee status state authorities only recognize this fact; they do not make him or
her a refugee.

Cessation and exclusion clauses
A person can cease to be a refugee for a number of reasons: if he/she voluntarily avails
him/herself of the protection of his/her country of origin, has reacquired his/her or acquired a
new nationality, or has voluntarily re-established residence in the country of origin (or
habitual residence). Most important in the context of COI research is the reference to “ceased
circumstances”:
“Art 1.C (5) He can no longer, because the circumstances in connexion with which he has been
recognized as a refugee have ceased to exist, continue to refuse to avail himself of the
protection of the country of his nationality; […]
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Art 1.C (6) Being a person who has no nationality he is, because of the circumstances in
connexion with which he has been recognized as a refugee have ceased to exist, able to
return to the country of his former habitual residence;”

Refugee Law

OPTIONAL MODULE

The above does not apply to a refugee who can invoke “compelling reasons arising out of
previous persecution for refusing to avail himself of the protection of the country of
nationality or refusing to return to the country of his nationality or his former habitual
residence.”
The exclusion clause of Art 1.F excludes from refugee status persons
“Art 1.F […] with respect to whom there are serious reasons for considering that:
(a) he has committed a crime against peace, a war crime, or a crime against humanity, as
defined in the international instruments drawn up to make provision in respect of such
crimes;
(b) he has committed a serious non-political crime outside the country of refuge prior to his
admission to that country as a refugee;
(c) he has been guilty of acts contrary to the purposes and principles of the United Nations.”

We will see that such a person might still be protected by the prohibition of non-refoulement
in Article 3 European Convention on Human Rights as interpreted by the European Court of
Human Rights and Art 3 of the Convention against Torture.

Non-refoulement under the Geneva Refugee Convention
Article 33 of the Geneva Refugee Convention provides for the principle of non-refoulement
as being the most fundamental obligation under international refugee law:
“1. No Contracting State shall expel or return (“refouler”) a refugee in any manner
whatsoever to the frontiers of territories where his life or freedom would be threatened on
account of his race, religion, nationality, membership of a particular social group or
political opinion.
2. The benefit of the present provision may not, however, be claimed by a refugee whom
there are reasonable grounds for regarding as a danger to the security of the country in
which he is, or who, having been convicted by a final judgment of a particularly serious
crime, constitutes a danger to the community of that country.”

Non-refoulement applies irrespective of formal recognition of refugee status. As long as a
final decision on the refugee status has not been made, the individual has a right to stay in
the host country in order not to violate the principle of non-refoulement. The European Union
member states make an exception to this right to stay with regard to so-called safe third
countries – countries where an individual applicant stayed before arriving in the host country,
and where he or she would be able to have access to a fair refugee status determination
procedure. When deciding on whether a country is indeed a safe third country, it is of
particular importance to establish that this country will not return the individual to the
country of origin, before it has determined whether the individual is a refugee. The prohibition
of refoulement also implies that a state must not send an individual to a third country, where
he or she would be subjected to persecution or certain other forms of serious harm.
Country of origin information will be needed to assess whether a subjective fear of
persecution expressed by an individual can be considered to be objectively well-founded, and
whether there is evidence that human rights violations are linked to one of the Convention
grounds. See Basic Module and Module A.
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Interpretation: How do I find out what the Refugee Convention means?

From time to time, UNHCR issues guidelines with regard to issues of specific concern to it or
countries responsible for RSD. As a result of the Global Consultation process in 2001 – in
commemoration of the 50th Anniversary of the Refugee Convention - a number of guidelines,
which highlight the current state of interpretation of refugee law, were produced after
consultation with refugee law experts and state parties to the Refugee Convention.

Most of these materials are available on the RefWorld CD-ROM as well as on the UNHCR
website under Legal Documents. The present manual will refer to them in order to highlight
certain criteria for selecting relevant COI.

Refugee Law

The UNHCR Executive Committee (ExCom), which meets once a year in Geneva, also
provides interpretative guidance on the Refugee Convention. Delegates of state parties to the
Convention agree on the so-called ExCom Conclusions that help understand certain
developments with regard to refugee law doctrine.

OPTIONAL MODULE

UNHCR, as the guardian of the Geneva Refugee Convention, plays a specific role in providing
guidance as to the interpretation of the Refugee Convention. While its guidelines are not
legally binding, Article 35 of the Geneva Refugee Convention entrusts UNHCR with the
monitoring of the application of the Convention, and therefore places a specific weight on
UNHCR’s opinion as to the interpretation of the Convention. The Handbook on Procedures
and Criteria for Determining Refugee Status under the 1951 Convention and the 1967
Protocol relating to the Status of Refugees (UNHCR Handbook 1979, re-edited in 1992), was
published upon request by the UNHCR Executive Committee to provide practical guidance on
refugee status determination to all state parties to the Convention.

National asylum laws and jurisprudence has also contributed to – sometimes widely diverse –
interpretations of international refugee law.

Complementary or subsidiary protection
Complementary or subsidiary protection may come into play when an individual is not a
refugee. It aims at protecting persons against serious human rights violations, including those
prohibited under international humanitarian law, even if they do not occur on grounds
mentioned in the Geneva Refugee Convention. This section outlines the criteria for
complementary protection foreseen under the jurisprudence of the European Court of Human
Rights, the UN Committee against Torture and the EU Asylum Qualification Directive.
National laws do foresee complementary protection for a number of other situations that are
not covered by these instruments. (See Brainteaser N° 3)
Complementary or subsidiary protection should not be confused with temporary protection
which is granted in mass influx situations on a prima facie basis, without individual
determination whether members of the group of persons affected might be refugees under
the Geneva Refugee Convention.

The European Convention for the Protection of Human Rights and
Fundamental Freedoms (ECHR)
The ECHR constitutes the most significant legal framework for human rights protection within
Council of Europe member states. The rights protected under the ECHR apply irrespective of
citizenship and thus also to refugees, asylum-seekers and migrants under jurisdiction of the
member states of the Council of Europe.
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Most important in the context of complementary protection is Article 3 of the ECHR:
“Art 3: No one shall be subjected to torture or to inhuman or degrading treatment or
punishment.”

Refugee Law
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The applicability of Article 3 ECHR in cases of expulsion or extradition was developed in the
jurisprudence of the European Court of Human Rights (ECtHR).
In Soering v. UK (Judgment of 7 July 1989, Appl. No 14038/88), the ECtHR established the rule that a
state party to the European Convention for Human Rights is prohibited from extraditing a person to a
state “where substantial grounds have been shown for believing that the person concerned, if
extradited, faces a real risk of being subjected to torture or to inhuman or degrading treatment or
punishment in the requesting country.”
This principle was extended to expulsion to such a country from a Council of Europe member state in
Cruz Varas and Others v. Sweden. (Judgement of 20 March 1991, Appl. No. 15576/89)
In the important decision of Ahmed v. Austria, the Court held that in view of the absolute character of
Article 3, the prohibition to deport an individual to a state where he or she would face a real risk of
being subjected to torture is not “invalidated by the applicant's criminal conviction or the current lack
of State authority in Somalia”, thus accepting the applicability of Article 3 to non-state actors and
independent of the individual’s behaviour. (Ahmed v. Austria Judgment of the ECtHR, 17 December
1996 Appl. No. 25964/94)

See UNHCR Manual on Refugee Protection and the ECHR April 2003, Part 4.1 for an overview
of the jurisprudence of the European Court of Human Rights on Article 3, or the website of
the European Court of Human Rights for in-depth research.
For the use of country of origin information in the jurisprudence of the ECtHR, see Basic
Module: Minimum Standards of COI in Jurisprudence.

Convention against Torture (CAT)
Article 3 of the UN Convention against Torture and Other Cruel, Inhuman or Degrading
Treatment and Punishment (CAT) expressly prohibits refoulement:
“1. No State Party shall expel, return ("refouler") or extradite a person to another State
where there are substantial grounds for believing that he would be in danger of being
subjected to torture.
2. For the purpose of determining whether there are such grounds, the competent authorities
shall take into account all relevant considerations including, where applicable, the
existence in the State concerned of a consistent pattern of gross, flagrant or mass
violations of human rights.”

Article 1 provides a definition of torture:
“1. For the purposes of this Convention, the term "torture" means any act by which severe
pain or suffering, whether physical or mental, is intentionally inflicted on a person for such
purposes as obtaining from him or a third person information or a confession, punishing
him for an act he or a third person has committed or is suspected of having committed, or
intimidating or coercing him or a third person, or for any reason based on discrimination
of any kind, when such pain or suffering is inflicted by or at the instigation of or with the
consent or acquiescence of a public official or other person acting in an official capacity. It
does not include pain or suffering arising only from, inherent in or incidental to lawful
sanctions.
2. This article is without prejudice to any international instrument or national legislation which
does or may contain provisions of wider application.”

16
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The prohibition of refoulement in Article 3 CAT is absolute and does not depend on the
conduct of the applicant. (See Tapia Paez v. Sweden, Communication No 39/1996. Views of
28 April 1997). However, according to the definition of torture in Article 1, the prohibition of
refoulement of the UN Convention against Torture applies only in cases where torture is
committed “by or at the instigation of or with the consent or acquiescence of a public official
or other person acting in an official capacity”. The jurisprudence of the Committee against
Torture thus makes a distinction between non-state actors, such as rebel groups, and actors
fulfilling quasi-governmental functions in failed states.

EU Asylum Qualification Directive

"’Person eligible for subsidiary protection’ means a third country national or a stateless person
who does not qualify as a refugee but in respect of whom substantial grounds have been
shown for believing that the person concerned, if returned to his or her country of origin, or in
the case of a stateless person, to his or her country of former habitual residence, would face a
real risk of suffering serious harm as defined in article 15, and to whom Article 17 paragraph 1
and 2 does not apply, and is unable, or owing to such risk, is unwilling to avail himself or
herself of the protection of that country;”

Refugee Law

The Council of the European Union, in its Qualification Directive, foresees the granting of
subsidiary (or complementary) protection in its Article 2 (e):

OPTIONAL MODULE

Hence, the Committee against Torture viewed “pain or suffering inflicted by a nongovernmental entity, without the consent or acquiescence of the Government” as outside the
scope of Article 3, in relation to actions perpetrated by the Peruvian Sendero Luminoso.
(G.R.B. v. Sweden, Communication N° 083/1997. Views of 15 May 1998). In Elmi v. Australia
(Communication N° 120/1998. Views of 15 May 1999), the Committee against Torture
accepted the applicability of Article 3 with regard to factions that perform quasigovernmental functions in Mogadishu.

Article 15 of the Qualification Directive defines “serious harm”:
“Serious harm consists of:
(a) death penalty or execution; or
(b) torture or inhuman or degrading treatment or punishment of an applicant in his or
her country of origin, or in the case of a stateless person, his or her country of
former habitual residence; or
(c) serious and individual threat to a civilian's life or person by reason of indiscriminate
violence in situations of international or internal armed conflict.
Preamble (26): "Risks to which a population of a country or a section of the population is generally exposed do
normally not create in themselves an individual threat which would qualify as serious harm.)."

The directive foresees cessation of subsidiary protection in the case of a change in
circumstances that gave rise to subsidiary protection. The change shall be “of such a
significant and non-temporary nature that the person eligible for subsidiary protection no
longer faces a real risk of serious harm. (Art 16 EU Asylum Qualification Directive). Diligent
and informed analysis of post-conflict situations plays an important role in assessing whether
a change in circumstances might be of a temporary or lasting nature and whether the
cessation clause applies.
The EU Qualification Directive also foresees exclusion from subsidiary protection of persons
for grounds similar to those mentioned in Art 1.F Geneva Refugee Convention. (Art 17 EU
Asylum Qualification Directive: persons who have committed, instigated or otherwise
participated in crimes against peace, war crimes, or crimes against humanity; in a serious
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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In this context it is important to recall the absolute character of the prohibition of refoulement
implied in Article 3 ECHR and contained in CAT and Article 7 ICCPR. This means that a person
should under no circumstances be returned to a country or territory where he or she would
be subjected to torture or cruel and inhuman or degrading treatment or punishment.

Refugee Law

OPTIONAL MODULE

crime; guilty of acts contrary to the purposes and principles of Art 1 and 2 of the UN
Charter). In addition a person can be excluded from subsidiary protection when “he or she
constitutes a danger to the community or to the security of the Member State in which he or
she is present.” (Art 17.1. (d) EU Qualification Directive)
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BASIC MODULE
THE ROLE OF COI IN REFUGEE STATUS DETERMINATION

Role & Standards of COI

BASIC MODULE

The basic module aims at laying the ground for an understanding of the role and practice of country of
origin information within the refugee status determination procedure. It presents and explains
standards for COI research that were developed during the COI Network & Training project, in
consultation with all project partners, as well as UNHCR and ECRE. These standards form the basis for
Modules A-D.

OBJECTIVES
At the end of the session, participants will be able to:
¾
¾
¾
¾
¾
¾

Explain the function and impact of COI in the RSD decision-making process
Explain the meaning of subjective and objective elements of the refugee definition
and its impact on the role of COI
Explain the scope and limits of COI
Explain the responsibility of COI practice
Give reasons for COI standards
Name COI standards and explain their application in practice

Target group: COI researchers and users

Country of Origin Information as Evidence
From a procedural point of view, country of origin information constitutes evidence in refugee
status determination. Reports and expert opinions on the situation in a given country of origin
are used in order to assess the legitimacy of a claim for international protection.
Rules on standard of proof are therefore of particular relevance to see how much and which
kind of information the decision-maker needs in order to establish a well-founded fear of
persecution.

Standard of Proof in Refugee Law
The refugee definition is sometimes said to contain a subjective and an objective element. This
refers to the fact that individuals seeking international protection must demonstrate that their
subjective fear of persecution is well-founded, i.e. supported by the objective situation in the
country and their individual history.
It is important to note that refugee status determination is not a criminal procedure. The facts
necessary to recognize someone’s refugee status need not be proven “beyond a reasonable
doubt”. Nor does a refugee have to meet a “balance of probabilities” test common to civil
procedure. An applicant’s testimony and supporting evidence as to the risk of persecution
upon return to the country of origin should satisfy what can be considered “reasonably
possible” or plausible.
Common law jurisdictions (Canada, Australia, New Zealand, the UK and the United States)
have developed a number of formulas to describe the standard of proof needed for the wellfoundedness of a fear of persecution under refugee law. (e.g. a “serious possibility”, “good
grounds” or a “reasonable degree of likelihood”) These formula are meant to suggest a risk
that is neither remote, nor must it meet a probability of 50%.
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Civil law jurisdictions have been less formalistic about the standard of proof required.
Reference is sometimes made to the “plausibility” of persecution, indicating a combination of a
coherent and credible testimony, backed up by what is known about the country of origin.
German jurisprudence has developed its own formula, distinguishing between “sufficient
probability” of persecution upon return, with regard to applicants who have already suffered
from persecution, and “significant probability” of persecution upon return, with regard to
applicants who have fled before persecution has occurred.

“18. While by nature, an evaluation of risk of persecution is forward-looking and therefore
inherently somewhat speculative, such an evaluation should be made based on factual
considerations which take into account the personal circumstances of the applicant as well
as the elements relating to the situation in the country of origin.

UNHCR also reminds state parties that the standard of proof shall not be understood as the
applicant having to “prove” every part of his case. He or she must make it credible, and once
the examiner is satisfied of the overall credibility of the applicant give benefit of the doubt
with regard to missing pieces of evidence. (UNHCR Handbook, para 203 f.)

Role & Standards of COI

19. The applicant’s personal circumstances would include his/her background, experiences,
personality and any other personal factors which could expose him/her to persecution. In
particular, whether the applicant has previously suffered persecution or other forms of
mistreatment and the experiences of relatives and friends of the applicant as well as
those persons in the same situation as the applicant are relevant factors to be taken into
account. Relevant elements concerning the situation in the country of origin would include
general social and political conditions, the country’s human rights situation and record;
the country’s legislation; the persecuting agent’s policies or practices, in particular
towards persons who are in similar situation as the applicant, etc. While past persecution
or mistreatment would weigh heavily in favour of a positive assessment of risk of future
persecution, its absence is not a decisive factor. By the same token, the fact of past
persecution is not necessarily conclusive of the possibility of renewed persecution,
particularly where there has been an important change in the conditions in the country of
origin.” (UNHCR 16 Dec 1998)

BASIC MODULE

According to UNHCR, indicators for a well-founded fear of persecution include both the
applicant’s personal circumstances, as well as elements relating to the situation in the country
of origin:

This principle is reflected in Article 4 of the EU Asylum Qualification Directive:
“Assessment of facts and circumstances
3.

The assessment of an application for international protection is to be carried out on an
individual basis and includes taking into account:
(a) all relevant facts as they relate to the country of origin at the time of taking a
decision on the application; including laws and regulations of the country of origin
and the manner in which they are applied;
(b) the relevant statements and documentation presented by the applicant including
information on whether the applicant has been or may be subject to persecution or
serious harm;

(c) the individual position and personal circumstances of the applicant, including factors
such as background, gender and age, so as to assess whether, on the basis of the
applicants' personal circumstances, the acts to which he or she has been or could be
exposed would amount to persecution or serious harm; […]
5. Where Member States apply the principle according to which it is the duty of the
applicant to substantiate the application for international protection and where aspects
of the applicant's statements are not supported by documentary or other evidence,
those aspects shall not need confirmation, when the following conditions are met:
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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(a) the applicant has made a genuine effort to substantiate his application;
(b) all relevant elements, at the applicant’s disposal, have been submitted, and a
satisfactory explanation regarding any lack of other relevant elements has been
given;
(c) the applicant's statements are found to be coherent and plausible and do not run
counter to available specific and general information relevant to the applicant’s
case;
(d) the applicant has applied for international protection at the earliest possible time,
unless the applicant can demonstrate good reason for not having done so; and
(e) the general credibility of the applicant has been established.”

Burden of proof
The UNHCR Handbook and the Note on Burden and Standard of Proof in Refugee Claims, 16
December 1998 outline important principles for balancing the duty of the asylum applicant to
present and substantiate the facts of his/her individual claim and the duty of the examining
officer to produce necessary documentation that helps to ascertain the facts.
“11. In assessing the overall credibility of the applicant’s claim, the adjudicator should take into
account such factors as the reasonableness of the facts alleged, the overall consistency and
coherence of the applicant’s story, corroborative evidence adduced by the applicant in
support of his/her statements, consistency with common knowledge or generally known facts,
and the known situation in the country of origin. Credibility is established where the applicant
has presented a claim which is coherent and plausible, not contradicting generally known
facts, and therefore is, on balance, capable of being believed.” (UNHCR 16 Dec 1998)

Supplementary nature of COI
Case law usually attaches more weight to documents and evidence demonstrating a close
connection between the occurrence of particular human rights violations and the personal
circumstances and history of the applicant. Courts will generally not recognize a claim for
refugee status if there is not sufficient individualization of the claim (UNHCR Handbook,
paras. 42, 45). Reports on relatives, friends or persons in a similar situation as the applicant
finds him- or herself having experienced repression and human rights violations are important
indicators to determine whether the applicant’s fear is well-founded (UNHCR Handbook,
paragraph 43). The UNHCR Handbook takes care to explain that in situations where a large
number of persons is affected by targeted human rights violations, individual determination
might be unfeasible for practical purposes and members of this group might be recognized as
prima facie refugees (group determination) (UNHCR Handbook, para 44).
“42. As regards the objective element, it is necessary to evaluate the statements made by the
applicant. The competent authorities that are called upon to determine refugee status are
not required to pass judgement on conditions in the applicant's country of origin. The
applicant's statements cannot, however, be considered in the abstract, and must be viewed
in the context of the relevant background situation. A knowledge of conditions in the
applicant's country of origin – while not a primary objective – is an important element in
assessing the applicant's credibility. In general, the applicant's fear should be considered wellfounded if he can establish, to a reasonable degree, that his continued stay in his country of
origin has become intolerable to him for the reasons stated in the definition, or would for the
same reasons be intolerable if he returned there.” (UNHCR Handbook, para 42)

This relationship between the general situation in the country of origin and personal
circumstances of the applicant is also expressed in the jurisprudence of the Committee
against Torture that reserves primacy to the specific circumstances of the individual when it
states that the mere “existence of a consistent pattern of gross, flagrant or mass violations of
human rights in a country does not as such constitute sufficient grounds” to determine the
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danger of being subjected to torture, but that “additional grounds must be adduced to show
that the individual concerned would be personally at risk” (Tapia Paez v. Sweden,
Communication No 39/1996 28 April 1997). The “absence of a consistent pattern of gross
violations of human rights does not mean that a person cannot be considered to be in danger
of being subjected to torture in his or her specific circumstances.” (V.R. v. Denmark
Communication No. 210/2002. Views of 21 November 2003; see also Z.T. v. Australia.
Communication No. 153/2000. Views of 19 November 2003.)

Conclusion
The emphasis on individualization and personal circumstances prevalent both in international
and national case law means that the role of country of origin information lies in
1.

Providing information that is needed to corroborate statements made by the
applicant and establishing credibility as to testimony with regard to the situation
prior to his or her flight (corroboration).
2. Providing information to establish the facts necessary to assess whether an individual
would be subject to persecution or torture, cruel, inhuman and degrading treatment
or punishment upon his or her return (prognostic assessment).
3. Providing information to legal advisers and decision-makers as preparation for
applicant interviews and hearings.

Role & Standards of COI

COI can thus either support the testimony of the applicant and be used to establish that his
or her fear is well-founded, or raise doubts as to the credibility of the applicant or the wellfoundedness of the fear expressed.

BASIC MODULE

UNHCR states “that decision–makers should have access to accurate impartial and up to date
country of origin information from a variety of sources.”(UNHCR February 2004, p. 1) Indeed,
the need for COI flows directly from the definition of a refugee in the Geneva Refugee
Convention. The applicant’s testimony is the primary consideration in an asylum decision, but
“cannot be considered in the abstract, and must be viewed in the context of the relevant
background situation”. (UNHCR Handbook, para 42) The UNHCR Handbook outlines that
“decision makers must assess an applicant’s claim and his/her credibility and place his/her
story in its appropriate factual context, that is, the known situation in the country of origin”.
(UNHCR February 2004, p. 3)

However, COI can only supplement, not replace, a credible statement of facts by the
applicant. There is no obligation to use documentary evidence: where the testimony of an
applicant is consistent and credible, this alone can form the basis of a decision on refugee
status. (See Symes 2000, para. 1.22)

Scope and sources of COI
While COI is grounded in provisions of refugee and human rights law, its thematic scope goes
well beyond the human rights situation in a particular country. An understanding of the
political institutions, developments and power relations forms the backdrop to understanding
rationales and motives behind persecution. Sources providing a sound assessment of the
security situation and conflict analysis are indispensable for the prognostic assessment at the
heart of a decision on the need for international protection. National laws and the judicial
system, including law enforcement, need to be covered in order to assess whether basic
human rights are respected in principle, and whether authorities in the country of origin are
able and willing to provide protection against human rights violations.
COI Network & Training September 2004 - Co-funded by the European Refugee Fund

23

Austrian Red Cross/ACCORD - COI Training Manual: Part I

Role & Standards of COI

BASIC MODULE

However, there is a wide range of issues that can become relevant during country of origin
research, mostly related to credibility questions. Determining the credibility of an applicant,
counsels and decision-makers may require information on cultural and religious practices,
ethnicity, language, geography and topography and history of a country. In the course of
their work, COI researchers will thus come to acquire a broad knowledge of the countries
covered, and yet will always be confronted with new and intriguing questions.
Sources of COI can thus be very diverse. They include, inter alia, political analysis, human
rights reports, security assessments, accounts from anthropology and sociology, humanitarian
briefings, press reports, maps, travel guides, expert witnesses, videotapes or radio
broadcasts, as well as an applicant’s testimony.
COI reaches its limits where the information requested is either so specialized or so sensitive
that it cannot be gathered with sufficient reliability and accuracy, or only at the risk of
endangering the applicant, his or her family or contact persons in the country of origin.
Professional COI researchers will not – or only with great difficulty - be able to research
information on very personal circumstances of the applicant; nor will they be able to research
information that only persons familiar with the area of origin can answer. The work of COI
units thus needs to be supplemented by the testimony of reliable expert witnesses and
institutions such as UNHCR. Professional COI researchers will not pronounce themselves on
the potential risks of return of an individual or a particular caseload. Risk assessments can
only be provided where institutions competent to produce such assessments make them
available to the public. In this sense, the manual also aims at promoting a better
understanding of the needs of COI for organizations and individuals that report on countries
of origin.

Standards of COI Research
The standards presented in this section are based on an analysis of the existing literature on
country of origin information research, a best practice study on COI conducted by the Refuge
Documentation Centre Ireland, as well as on a series of exchange visits and meetings of the
COI Network & Training partners, a visit to the Research Directorate of the Immigration and
Refugee Board, Canada and consultation with UNHCR and ECRE.
Main procedural criteria for high quality country of origin information research are:





Equality of arms
Using and producing public domain material
Impartiality and neutrality of research
Protection of personal data of the applicant

Main substantive criteria for high quality country of origin information are:





Relevance
Reliability & Balance
Accuracy & Currency
Transparency & Retrievability

Minimum requirements for the infrastructure of a COI unit need to be fulfilled in order to
achieve and maintain the standards of high quality country of origin information.
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Recall the division of labour between COI researchers and COI users
Finding information
Persuading with information
Finding facts

Equality of arms and the principle of public domain
Country of origin information should be equally available to all instances of asylum decisionmaking and to legal advisers of asylum-seekers. Applicants and legal advisers must have
access to all information in which a refugee status determination is based.

A number of jurisdictions (e.g. Ireland, Canada) do not accept information from reports that
are not in the public domain, except where the security of the applicant is at risk.
Where publication in the general public domain is considered impossible, for either political
reasons or reasons of security of the author, the source or the individual asylum-seeker, care
must be taken that all parties to an individual refugee status determination procedure have
access to and can comment on the full document, including the reliability and credibility of the
source.

Source protection

Role & Standards of COI

Country assessments that are made available in the public domain are open to scrutiny by all
actors involved in refugee status determination. Flaws in the assessment will be more quickly
and easily detected. Governments who restrict access often cite diplomatic concerns, stating
that their policy, especially when produced by the Ministry of Foreign Affairs, allows a more
candid presentation of the country situation. The recent debate about the country reports
produced by the UK Home Office Country Information and Policy Unit shows that public
access is an important prerequisite in order to promote quality standards and accountability.
Since mid-2005 the country reports are produced by the Home Office’s COI Service, which is
part of the Research Development and Statistics Directorate.

BASIC MODULE

The most effective and most efficient way to achieve equality of arms is the maintenance of a
public domain country of origin information system.

COI researchers and users should be aware of whether a particular request might put a
contact in the country of origin at risk. Such a risk might concern the personal safety of a
contact person and his or her family, or the ability of an organization to conduct its activities
on the ground. Security concerns and internal guidelines of individuals and organizations must
be respected when deciding whether to make a particular piece of information public.
While it is desirable to produce information for the public domain, this principle cannot justify
the endangering of persons or organizations. Make sure whether a source agrees going
public by actively asking for permission at the time of the request or interview. If a contact
person voices security or other concerns about going on the record with information that you
consider crucial for the COI users you are servicing, try to reach compromise by withholding
the person’s name or institutional affiliation or by restricting the publication of your report.
Bear in mind that this will, however, make it more difficult or impossible to verify or review
the information. If a source insists on the confidentiality of information, you must not use it
unless you are able to find another source that is public or willing to go public.
Protection of sources is also a consideration when commissioning COI reports to human rights
organizations in the country of origin. Such organizations have access to valuable information,
and the privilege of first hand research. Cooperation with organisations in the EU might
increase their profile and thus strengthen their reputation and opportunities for funding. At
the same time, becoming more conspicuous to perpetrators of human rights violations in their
country might put them at risk.
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Country of origin information can only be reliable and accurate if the research is conducted in
a manner impartial with regard to the requester and neutral with regard to the outcome of
the research. The role of the requesting institution in the asylum procedure must not impact
the comprehensiveness of the research or the selection of sources and/or information.
In accordance with their mandate of supporting their client, legal advisers will submit those
reports to the authorities that corroborate their client’s testimony; they must, however, be
aware of information detrimental to their client’s case in order to adequately prepare their
legal arguments and discuss this information with their client. COI research that only presents
information that is supportive of a case does little service to high quality legal representation.
Decision-makers must be aware of as much information from as many sources as possible in
order to conduct fair, efficient and well-informed refugee status determination procedure.
They must be able to assess the country situation as objectively as possible, with neither
positive nor negative information being withheld or ignored.
All COI units that participated in the COI Network & Training project adhere to the principle
of neutrality no matter whether they are part of an organization providing legal services to
refugees and asylum-seekers or whether they are operating independently.
COI research should not be influenced by policy concerns. The best way to ensure such
independence is the creation of a COI unit that is at least administratively independent from
the government or the organization it is part of.

Protection of personal data of the applicant
COI researchers, as do legal advisers and decision-making bodies, have a legal obligation to
protect the personal data of the applicant. Personal data should not be shared with anyone
without explicit and unambiguous consent by the applicant, “unless there is an overriding
interest at stake, either of the individual concerned, or of another individual or of society at
large. Circumstances in which consent is not required are an exception, in which case
disclosure must be necessary, in accordance with law, and proportionate to the legitimate aim
pursued.” (UNHCR May 2003, para 24)
The decision-maker as well as experts and contact persons used to gather information must
be advised on the risk it might pose for the applicant and his or her relatives if a contact
person or institution in the country of origin is approached with questions that might infer the
identity of the applicant, and take care to avoid such a risk. Personal data should never be
shared directly with the alleged persecutor. Furthermore, great care must be taken whether
information that seems anonymous might indirectly point to the applicant – even where state
authorities have broken down, societies in countries of origin often employ very efficient
informal information networks that can be quite far-reaching.
RSD authorities and COI research units should develop clear guidelines as to the forwarding
of requests for information that imply the sharing of personal data of the applicant in line
with the laws of data protection as well as with avoiding risk for the applicant and his or her
relatives.
See list of references for further reading.
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COI should be relevant
The question of relevance is related to the substance of the information produced by COI
research. It determines whether COI provided can be used in the refugee status
determination procedure. COI researchers depend on legal advisers and decision-makers –
COI users – to submit research questions that will lead to information that is relevant for a
particular case. COI researchers need to be able to evaluate whether the information they
have found indeed answers these questions – either directly or indirectly.

Any research requires an understanding of what it is you are looking for. Where COI
researchers are in the position to not only select reports, but also point to quotes and
excerpts or summarize information, they need to know what kind of information will be
relevant. This relevance can be determined by the substance of the question – an event or a
persecutor described in the testimony.
The relevance of information can also be determined by certain legal concepts of refugee law
through which the information will be filtered in order to make a decision on refugee status
or a claim to complementary protection. An assessment of whether there is persecution, for
example, will need information on whether a person or a group of persons is targeted on one
of the grounds mentioned in the refugee definition. This kind of relevance might be called
legal relevance.

Role & Standards of COI

This being said, there is no doubt that COI researchers represent a crucial filter of
information. Given the abundance of available information on and off the Internet, their work
of selecting, quoting and paraphrasing is an important mechanism to ensure the use of a
wide range of sources in RSD. Information and knowledge management is a key function of
COI units. This is particularly valid in countries where English is not widely used or English
language documents (which represent about 80-90% of generally available COI) have to be
translated into the official language.

BASIC MODULE

The division of labour between COI researchers and COI users implies that COI users must
not, in their access to and assessment of COI, become entirely dependent on COI researchers.
They must be given access to the full text of the sources used, and they should base both
weighing of evidence and the subsequent establishment of facts on the entire documentation
made available to them.

COI researchers who are tasked with the writing of country reports or the management of a
COI database need to be able to recognize and select relevant information prior to the
submission of questions. They need to know the nature of the claims for refugee status or
complementary protection prevalent in their national asylum system, in order to collect
information that helps to prepare for interviews and further research with regard to
individual testimonies. They also need to know which sources and which information are
considered to be relevant for the assessment of well-founded fear of persecution in the
context of international refugee law as well as their national asylum jurisprudence.
Responding to individual requests, COI researchers will often feel uncomfortable straying
beyond the request as such, due to time constraints as well as the division of labour between
COI researchers and COI users. It is thus equally important that COI users know how to
formulate legally relevant queries.

COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Use and limits of COI in establishing credibility
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COI often is requested to help eligibility officers and legal advisers to properly assess the
credibility of an individual asylum-seeker where this is in doubt. Interviewers and legal
advisers will look for objective and reliable evidence beyond the human rights issues in which
the claim for protection is based. Applicants are expected to provide information on the
general conditions in their country and region of origin, such as geography, topography,
material culture and history, as well as provide background information on the political,
religious or ethnic group they claim adherence to.
Often, confirmation of details contained in the applicant’s testimony can only be provided by
a reliable and unbiased contact person who has first-hand knowledge of the region in
question. Credibility research of this type is particularly time- and resource intensive, often
without yielding the results needed, either in the substance of the response, or in the quality
and reliability of the response. Thus, it is recommended that COI users need to make sure
that the information requested is crucial to the decision in the individual case, and that they
are prepared to make a decision even if the research bears no fruit. In this respect, UNHCR
and the EU Asylum Qualification Directive encourage decision-makers to apply the benefit of
the doubt, if the decision-maker is satisfied of the overall credibility of an individual applicant.
COI cannot replace the decision of the decision-maker in charge whether he or she considers
an applicant to be credible, bearing in mind that an asylum-seeker does not need to prove all
the facts of his or her case. COI can help to do so, by corroborating statements made by an
applicant; but it cannot be a substitute for the overall impression a decision-maker has of an
applicant.
Module A will provide background information and methodologies for identifying legally
relevant questions and information in COI research.
Module B and C will deal with the question of how to efficiently find reliable and balanced
information that responds to COI research questions.

COI should be based on reliable and balanced sources
Knowledge of sources is a key skill of any researcher. It is particularly important in the
context of COI research where reliable and accurate information needs to be researched and
provided under very tight time constraints. Identifying the best sources is often the fastest
way to find the information needed.
COI researchers and users are aware of the bias of sources. No source provides complete
and fully objective information as their scope and focus of reporting will be influenced by their
mandate or mission. Therefore COI researchers and users should not rely on one single
source, but consult many different sources, and different types of sources (i.e. UN;
government, human rights NGOs, media) in order to achieve the most complete and
balanced picture of a country situation possible. They should be aware of the political and
ideological context in which a source operates, their mandate and reporting methodology and
the intention behind their publications, and assess the information provided accordingly.
A selection of core sources, criteria for source assessment and exercises on identification and
assessment of sources are presented in Module B: Knowledge and assessment of sources.
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COI should be accurate and up-to-date

Accuracy is also linked to currency of information. This does not mean that reports older than
a certain date should no longer be used. Whether a particular piece of information remains
up-to-date depends on the country situation. In some cases a report or assessment three
years old might still be accurate. In other cases yesterday’s newspaper article will already be
subject to more recent events.

The most common method to ensure accuracy of information is corroboration. Researchers
should identify a number of reliable sources of different type that report on a specific issue
and compare the information. The less reliable a source is considered to be, the more work
needs to be done in terms of corroboration.
Ideally, every piece of information should be corroborated by at least three different types of
sources (UN report, international or local human rights organizations, international or local
media, expert opinion) that do not quote each other. Where this is not possible – and it often
will not be – the researcher should still provide the information that was found and in
addition list the sources that were unsuccessfully consulted.

Role & Standards of COI

There are several ways to determine accuracy of information. One way – quite resourceintensive – is to verify information found in reports on the ground. While this method may
lead to valuable information, it is only feasible to do this in exceptional cases, and even
where fact-finding on the ground is possible, it does not guarantee absolute accuracy, and
must be weighed against consideration of data protection.
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Accuracy of information is closely related to source reliability and balancing of information
given by different sources. It goes without saying that the information provided should be
accurate. However, COI researchers must be aware of their particular responsibility in
providing information that might “make or break” a case. If the information provided is
wrong, it is not only the reputation of the researcher which is at stake, but this might lead to
the rejection of an otherwise justified claim for protection. This responsibility of the COI
researcher is shared by the decision-maker who has to be convinced of the accuracy of the
information a decision is based on.

Information that is known to be wrong should not be included in a response. However,
awareness of inaccurate information might impact the assessment of a particular source as
reliable, and the need for further research might be indicated. Editing errors (e.g. a wrong
date in an otherwise carefully researched document) should be pointed out by referring to
other sources which give the correct information.
See Module C: Research and Module D: Presentation of results for details and exercises.

COI should be transparent and retrievable
COI researchers should present COI users with information summaries and reports that
enable COI users to independently verify and assess the information provided. This includes a
transparent method of referencing of information, i.e. source, date of information and Internet
address. COI researchers do not “shake and stir” the information found in various sources,
but keep statements of fact and opinion by different sources separate. COI users (and future
researchers) should be able to understand how the COI researcher found the information,
which sources were consulted, which sources produced results, and which sources did not.
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COI should be made available in written format in order to avoid misunderstanding, and
distortion and promote accountability. Oral sources should be provided with a written
summary of their statements which gives them the opportunity to correct mistakes or provide
additional information or clarification. Style and format of COI responses and reports should
be neutral, and refrain from commentary or prejudicing legal conclusions.
While summaries of research results, often in the national language of the asylum system,
correspond to the principle of user-friendly access to country of origin information, care must
be taken that the meaning of the original sources is not distorted in the process of
paraphrasing or translating. The original sources used to draw up a report or a summary
should always be attached, in order to check the accuracy of the summary or to look for
more detailed information.
COI is evidence in asylum cases that can take a long time to reach a final conclusion. COI
units should keep printed and/or electronic records of responses to individual information
requests, including the reference material used. COI units should be able to quickly account
for information provided in an individual case for years after the research was done.

Role & Standards of COI

See Module D - Presentation of results for details and exercises.

Recommendations for the infrastructure of COI units
High quality country of origin research depends on certain minimum requirements for the
infrastructure and staffing of COI units. Many COI units, especially in the new EU member
states and in the non-governmental area, have a small budget and may not be able to
implement some of the requirements mentioned in this section, which taken together
represent an ideal situation rather than the reality of COI practice. They might feel
encouraged by recalling that researchers are the most essential asset of a COI unit. Qualified
and committed staff, together with an Internet access, can go a long way in producing good
COI.
COI staff should have research experience and good computer and Internet research skills.
English language skills are absolutely essential, as 80 - 90% of country of origin information
is published in English. Other languages such as French and German widen the scope of
sources a COI researcher has access to. French and Spanish are helpful to analyze the
situation in French-speaking African countries and in Latin America respectively. Where
feasible, knowledge of languages spoken in major countries of origin provides access to a
wide range of local and regional sources.
COI researchers must be equipped with computers, (where possible: fast) Internet access as
well as CD-Rom drives. Most of current COI is available via the Internet, and some
information management products are published on CD-Rom. Acrobat Reader, an Image
Viewer (e.g. tif), and file compression tool (e.g. Zip) should be installed in order to allow
access to a wide range of document formats. DVD might become more important in the near
future. Where there is a need for electronic dissemination of offline material, a scanner might
be useful.
A library budget should include acquisition of core reference material (encyclopedia, maps)
and subscription fees for electronic databases. Small COI units on a low budget might try out
cooperation agreements with larger COI units to expand their access to fee-based sources.
COI researchers should attend training courses in basic refugee law and COI research as
soon as possible. The budget of the COI unit should allow regular participation of staff in
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country of origin seminars or workshops. Bigger COI units may decide on a regional
specialization of its staff. Such a specialization increases the efficiency of the research;
however, care must be taken to avoid the impression that COI researchers are country
experts. They might foresee a budget to participate in fact-finding missions to major countries
of origin. Small COI units might have difficulties in maintaining an efficient workflow if
researchers specialize on certain countries.

While structural independence is important, communication channels between legal advisers
and decision-makers should be open, in order to produce information that is useful for the
clients of the COI unit. Regular feedback meetings help to improve the quality of COI requests
and responses and promote cooperation and acceptance of the work of the COI unit.

National jurisprudences in the European Union have developed quite distinct uses of country
of origin information. A number of countries produce their own assessments which are
considered as primary source for eligibility officers, at least in the first instance. While this
approach contributes to a harmonization of national asylum jurisprudences, it also may lead
to a certain inflexibility with regard to assessment of a country situation in individual cases.
Quality criteria for binding assessments (whether they are internal policy guidelines or public
country reports) must thus be very high in order to ensure a comprehensive, balanced and
accurate understanding of the country situation.
National asylum jurisprudence in a number of EU countries has discussed extensively the
need to rely on a number of different sources in order to arrive at a balanced establishment
of facts. For references to standards of proof and assessment of COI in national jurisprudence
please refer to your COI trainer. See list of references for further reading.

Role & Standards of COI

Jurisprudence concerning minimum standards of COI

BASIC MODULE

The COI unit should be (and seen to be) as independent from political concerns or legal
advocacy. Where the establishment of an independent COI unit is not feasible, COI units
should be administratively independent (i.e. have control over its budget and recruitment) in
order to conduct research and produce information without being subjected to political
concerns or pressures from either refugee advocacy organizations or the government.

COI in the jurisprudence of the ECtHR
Up until November 1998, the establishment and verification of facts was the task of the
European Commission on Human Rights which served as the first stage in a procedure before
the ECtHR. In Cruz v. Varas the Court referred to this division of labour and stated that
“only in exceptional circumstances […] the Court will use its powers in this area. The Court is not,
however, bound by the Commission's findings of fact and remains free to make its own
appreciation in the light of all the material before it.
75. In determining whether substantial grounds have been shown for believing in the existence
of a real risk of treatment contrary to Article 3 (art. 3) the Court will assess the issue in the
light of all the material placed before it or, if necessary, material obtained proprio motu.” (Cruz
Varas and Others v. Sweden Judgment of the ECtHR 20 March 1991 Appl. No. 15576/89)

In some of its judgments the ECtHR refers to human rights reports or evidence submitted by
either the government or the author of the complaint without discussing the particular source
or content in detail. In many cases, the Court uses reports by Amnesty International and the
US Department of State for a general overview of the situation in particular with regard to
the occurrence of torture, and an assessment of the situation of persons in a similar situation
as the complainant. It complements those reports with evidence submitted by the parties to
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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the case, often affidavits by medical experts, country experts or persons with a personal
knowledge of the complainant’s circumstances (such as human rights monitoring
organizations). The Court does emphasize the need for specific information related to the
personal circumstances and corroborating the allegations of the applicant.

Role & Standards of COI
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Mamatkulov and Abdurasulovic v. Turkey
“The Court noted that the applicants’ representatives had cited in support of their allegations
the reports of international investigative bodies working in the field of human rights which
had condemned an administrative practice of torture and other forms of ill-treatment of
opposition-party supporters. However, the Court considered that despite the serious concerns
to which those reports gave rise, they only described the general situation in Uzbekistan.
They did not confirm the specific allegations made by the applicants, which had to be
corroborated by other evidence. It was not possible to make conclusive factual findings in the
case, as the applicants had been denied an opportunity to request that certain inquiries be
made to obtain evidence supporting their allegations.” (Mamatkulov and Abdurasulovic v.
Turkey Judgment of the ECtHR 6 Feb 2003 Appl. nos. 46827/99 and 46951/99)

H.L.R. v. France is one of the few cases where the ECtHR discusses its weighing of evidence
of specific COI reports in more detail. In this case the applicant was a Colombian drug
trafficker who feared reprisal from other drug traffickers in Colombia upon return. The
Court held that
“owing to the absolute character of the right guaranteed, the Court does not rule out the
possibility that Article 3 of the Convention (art. 3) may also apply where the danger
emanates from persons or groups of persons who are not public officials. However, it must
be shown that the risk is real and that the authorities of the receiving State are not able to
obviate the risk by providing appropriate protection. Like the Commission, the Court can but
note the general situation of violence existing in the country of destination. It considers,
however, that this circumstance would not in itself entail, in the event of deportation, a
violation of Article 3.”

The majority of the Court relied on written testimony by Rights International as well as
Amnesty International Annual Reports that provided “insight into the tense atmosphere” but
no specific information on the risk of a person in a similar situation to the applicant (reprisal
by drug cartels against informers). One dissenting opinion referred to a 1995 joint report
by UN Special Rapporteurs on Colombia for evidence of the ability of drug cartels to
persecute and the inability of the state to protect against such acts. (H.L.R. v. France
Judgement of the ECtHR 29 April 1997, Appl. No. 24573/94)
In Venkadajalasarma v. The Netherlands (Judgment of ECtHR 17 February 2004 Appl. No.
58510/00), the ECtHR contrasted the country reports of the Dutch Ministry of Foreign
Affairs (see Annex: Source descriptions) on the situation in Sri Lanka, and in particular the
risk for Tamils with scars to be subjected to torture because of suspected support for the
LTTE, with reports by Amnesty International and the US Department of State, the UK Home
Office Guidance Note, the Medical Foundation for the Victims of Torture, UNHCR and an
excerpt from the UK Home Office October 2003 Sri Lanka Country Report summarizing
information gathered from NGOs and Sri Lankan officials during two visits to Sri Lanka.
Furthermore, it mentioned recent developments with regard to the peace process in Sri
Lanka.
In its assessment of the facts, the Court did not weigh different opinions as to the
significance of scars expressed in the reports mentioned, but referred to the Dutch country
reports as well as the UK Home Office in its opinion that such scars now play a less
significant role than previously. In light of the improved situation in Sri Lanka – with greater
freedoms for Tamils reported by all sources consulted, even if the peace process had not
yet come to a positive conclusion – the Court found that substantial grounds for a real risk
of torture were not met.
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COI in the jurisprudence of the Committee against Torture
Article 3 requires “substantial grounds” for believing that an individual will be subjected to
torture upon return. What is the standard applied by the Committee against Torture to
establish “substantial grounds”? In A.L.N. v. Switzerland it stated:
“for the purposes of article 3 of the Convention, the individual concerned must face a
foreseeable, real and personal risk of being tortured in the country to which he is returned.”
(A.L.N. v. Switzerland Communication N° 090/1997. Views of 19 May 1998)

In its General Comment N° 1, the Committee against Torture explained its position with
regard to the application of Art 3 CAT when individual complaints are submitted to the
Committee. It outlined that it would consider as pertinent (but not exhaustive) the following
information when assessing whether there is a substantial risk of a person being subjected to
torture upon return:

Role & Standards of COI

“(a) Is the State concerned one in which there is evidence of a consistent pattern of
gross, flagrant or mass violations of human rights (see art. 3, para. 2)?
(b) Has the author been tortured or maltreated by or at the instigation of or with the
consent of acquiescence of a public official or other person acting in an official
capacity in the past? If so, was this the recent past?
(c) Is there medical or other independent evidence to support a claim by the author
that he/she has been tortured or maltreated in the past? Has the torture had
after-effects?
(d) Has the situation referred to in (a) above changed? Has the internal situation in
respect of human rights altered?
(e) Has the author engaged in political or other activity within or outside the State
concerned which would appear to make him/her particularly vulnerable to the risk
of being placed in danger of torture were he/she to be expelled, returned or
extradited to the State in question?
(f) Is there any evidence as to the credibility of the author?
(g) Are there factual inconsistencies in the claim of the author? If so, are they
relevant?” (CAT 21 November 1997, para 7)

BASIC MODULE

“[R]isk of torture must be assessed on grounds that go beyond mere theory and suspicion.
Although the risk does not have to meet the test of being highly probable”, the complaint
must provide “sufficiently reliable evidence” to “shift of the burden of proof to the State
party”. (M.A.K. v Germany Communication N° 214/2002. Views of 17 May 2004)

Applying COI Standards in the Practice of COI Research
The research cycle and workflow
The workflow of a COI researcher comprises certain steps in a routine research cycle:
1.

The cycle starts with a research request. The receipt of the request needs some
administrative work that will be discussed in Module D. It is important to set a
reasonable time frame within which a response is needed.

2. COI researchers usually deal with preformulated questions. In order to conduct their
research, they must understand the legal relevance and context of the questions
submitted. Sometimes they have to formulate further questions to structure their
research or revise questions in the course of their research.
COI users have to formulate questions that will lead to the relevant information they
need to assess an applicant’s claim. (Module A)
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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3. COI researchers have to identify, select and assess sources in order to produce
reliable and balanced information.
COI users have to weigh the evidence based, among other things, on criteria for
source assessment. (Module B)

Role & Standards of COI
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4. The next step is the proper research. Choosing an adequate research strategy and
mastering (Internet) research skills are essential prerequisites for successful research.
Research results must be verified and evaluated by the researcher, as well as by the
user of COI. (Module C)
5. After the research is done the results will be presented by the COI researcher in a
transparent, well-structured and objective manner. Transparent presentation allows
COI users to independently verify and evaluate the information provided. (Module D)
6. The last step is the documentation of the results and the administration of the
documents produced. The documentation system should satisfy the main principles of
quality control. (Module D)

The research cycle
Research
Request

COI
Research +
Evaluation

COI
Presentation +
Documentation
Field of COI Researcher

COI
use

Administrative
Work

Legal Relevance

Research Trees

Questions

Sources

Research &
evaluation of
results

The graphic provides an overview of the research cycle. The box around the COI researcher
has an organisational meaning: it symbolizes the communication flow between external and
internal partners, i.e. clients, researchers and users. The field of COI use symbolizes the
further processing of information provided by the COI researcher.
Evaluation of research continues throughout the research cycle. Therefore, evaluation appears
both as a part of COI research, informing each step of the workflow.
The training programme will illustrate and put into practice the research cycle, with the use of
case studies developed for, and adaptable to, different needs and skill levels.
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Relevance

MODULE A

IDENTIFYING LEGALLY RELEVANT COUNTRY OF ORIGIN
INFORMATION
The present module addresses COI researchers and COI users. Understanding which behaviour is
considered to constitute persecution is an important element of a COI researcher’s training. The
present chapter will present basic definitions of “persecution” and link them to international human
rights considered fundamental to human dignity. Building on the notion of complementarity of human
rights and refugee protection, it gives an overview of the most important human rights instruments
and the institutions mandated to monitor human rights violations. It introduces research trees in order
to systematically formulate research questions that will lead to legally relevant COI.

Meaning of Persecution in the Context of
International Human Rights
OBJECTIVES
At the end of the session, participants will be able to:
¾
¾
¾
¾

Relate core issues arising within RSD to refugee law and international human rights law
Explain the meaning of persecution within refugee law
Explain how international human rights and refugee protection complement each other
Name key international human rights treaties

Target group: COI researchers and users
COI researchers often will have to draw attention to particular pieces of information, either
because it is part of their COI unit’s methodology to summarize information, or because their
clients are dependent on COI researchers giving them quick access to the most important
information by selecting quotes, or marking certain text parts.
In the Basic Module, a distinction was made between relevance in substance – answering a
particular question - and legal relevance derived from concepts that have evolved within
refugee law. If you have been asked to find information on a particular warlord who is said to
persecute a family because he wants to gain possession of their land, any report of adequate
reliability, which mentions the warlord and his practice of land-grabbing and thus
corroborates the testimony of the applicants, will do.
If you are aware that in the context of non-state agent persecution, RSD authorities are likely
to consider whether the applicant family could obtain protection from national authorities, you
may decide to highlight a paragraph that mentions that the warlord maintains good relations
with the local police, or that the police commander is an uncle of the warlord. You might
check whether there are reports about other families who have successfully or unsuccessfully
tried to obtain protection from that warlord, or you might include a report that speaks about
the absence of governmental authorities in the region where the warlord reigns.
Persecution is a key legal concept contained in the refugee definition. It is an open concept
that evolves in correspondence with an understanding of international human rights
protection.
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In its note on interpreting Article 1 of the Geneva Convention (UNHCR Art. 1 Interpretation),
UNHCR emphasizes the complementarity of refugee law and international human rights:
“5. Refugees are owed international protection precisely because their human rights are under
threat. […] Human rights principles, not least because of this background, should inform
the interpretation of the definition of who is owed that protection. Indeed, the natural
complementarity between refugee protection and the international system for the
protection of human rights has been expressed and elaborated in a number of UNHCR
documents and Conclusions of the Executive Committee.” (UNHCR April 2001)

What constitutes persecution?

Relevance

Academic authors have provided very general definitions of the term “persecution”. Guy
Goodwin-Gill suggests that “[p]ersecution results where the persecutory measures … harm
[fundamental, protected] interests [of the individual] and the integrity and inherent dignity of
the human being to a degree considered unacceptable under prevailing […] standards.”
(Goodwin-Gill 1996, p. 78) James Hathaway defines persecution as “the sustained or
systematic failure of state protection in relation to one of the core entitlements which has
been recognized by the international community.” (Hathaway 1991, p. 112) This suggests that
the meaning of persecution changes over time, together with our understanding of what
constitutes an unacceptable restriction of individuals’ rights.

MODULE A

A basic knowledge about (evolving) international human rights instruments beyond the laws
of refugee status and complementary protection can help COI researchers to identify legally
relevant information and reports as well as particularly important sources. (On selection and
assessment of sources see Module B.)

The UNHCR Handbook emphasizes that
“51. There is no universally accepted definition of “persecution”, and various attempts to
formulate such a definition have met with little success. From Article 33 of the 1951
Convention, it may be inferred that a threat to life or freedom on account of race,
religion, nationality, political opinion or membership of a particular social group is always
persecution. Other serious violations of human rights – for the same reasons – would also
constitute persecution.
52. Whether other prejudicial actions or threats would amount to persecution will depend on
the circumstances of each case, including the subjective element to which reference has
been made in the preceding paragraphs. The subjective character of fear of persecution
requires an evaluation of the opinions and feelings of the person concerned. It is also in
the light of such opinions and feelings that any actual or anticipated measures against him
must necessarily be viewed. Due to variations in the psychological make-up of individuals
and in the circumstances of each case, interpretations of what amounts to persecution are
bound to vary.
53. In addition, an applicant may have been subjected to various measures not in themselves
amounting to persecution (e.g. discrimination in different forms), in some cases combined
with other adverse factors (e.g. general atmosphere of insecurity in the country of origin).
In such situations, the various elements involved may, if taken together, produce an effect
on the mind of the applicant that can reasonably justify a claim to well-founded fear of
persecution on “cumulative grounds”. Needless to say, it is not possible to lay down a
general rule as to what cumulative reasons can give rise to a valid claim to refugee
status. This will necessarily depend on all the circumstances, including the particular
geographical, historical and ethnological context.” (UNHCR Handbook, para 51f.)
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In its guideline on the interpretation of Article 1.A, UNHCR stressed again that

Relevance
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“the fact that the Convention does not legally define persecution is a strong indication that, on
the basis of the experience of the past, the drafters intended that all future types of
persecution should be encompassed by the term.
17. The on-going development of international human rights law subsequent to the adoption of
the 1951 Convention has helped to advance the understanding, expressed in the UNHCR
Handbook, that persecution comprises human rights abuses or other serious harm, often but
not always with a systematic or repetitive element. While it is generally agreed that “mere”
discrimination may not, in the normal course, amount to persecution in and of itself (though
particularly egregious forms undoubtedly will be so considered), a persistent pattern of
consistent discrimination will usually, on cumulative grounds, amount to persecution and
warrant international protection.” (UNHCR April 2001, para 16-17)

The legal analysis of an applicant’s testimony needs to remain open to all possible forms of
harm that might constitute persecution. For the purposes of COI research, it is helpful to have
an understanding of human rights violations and other forms of serious harm that have been
mentioned as constituting persecution against the background of prevailing human rights
standards. It is important to keep in mind the requirement of a nexus between human rights
violations and a Convention ground.
In the 1998 Note on International Protection, the UN High Commissioner for Refugees
elaborated on possible forms of persecution:
“Persecution commonly takes the form of violation of the right to life, to liberty and to security
of the person – including through torture or cruel and inhuman treatment or punishment –
motivated by race, religion, nationality, membership of a particular social group or political
opinion. In addition, individuals who are denied the enjoyment of other civil, political,
economic, social and cultural rights may have a valid claim for refugee status where such
denial is based on any of the relevant grounds, and its consequences are substantially
prejudicial for the person concerned to the point where daily life becomes intolerable. Serious
particularly cumulative violations of the rights to freedom of opinion and expression, to
peaceful assembly and association, to take part in the government of the country, to respect
for family life, to own property, to work and to an education, among others, could provide
valid grounds for refugee claims.” (UNHCR A/AC.96/898 3 July 1998, para 6).

The EU, in its Asylum Qualification Directive, takes up the idea that persecution consists either
of a serious or repetitive violation of a basic human right, or a combination of human rights
violations, which taken together, have a serious effect on the individual. The Directive also
mentions a number of acts that would qualify as persecution in accordance with the
Directive’s understanding of the term:
“Article 9 Acts of persecution
1. Acts considered as persecution within the meaning of article 1 A of the Geneva Convention
must:
(a) be sufficiently serious by their nature or repetition as to constitute a severe violation
of basic human rights, in particular the rights from which derogation cannot be made
under Article 15 (2) of the European Convention for the Protection of Human Rights
and Fundamental Freedoms; or
(b) be an accumulation of various measures, including violations of human rights which is
sufficiently severe as to affect an individual in a similar manner as mentioned in (a).
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2. Acts of persecution as qualified in paragraph 1, can, inter alia, take the form of:
(a) acts of physical or mental violence, including acts of sexual violence;
(b) legal, administrative, police, and/or judicial measures which are in themselves
discriminatory or which are implemented in a discriminatory manner;
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(c) prosecution or punishment, which is disproportionate or discriminatory;
(d) denial of judicial redress resulting in a disproportionate or discriminatory punishment;
(e) prosecution or punishment for refusal to perform military service in a conflict, where
performing military service would include crimes or acts falling under the exclusion
clauses as set out in Article 12 (2);
(f) acts of a gender-specific or child-specific nature.
3. In accordance with Article 2 (c), there must be a connection between the reasons
mentioned in Article 10 and the acts of persecution as qualified in paragraph 1. (EU Asylum
Qualification Directive)

Art. 2
Art. 3
Art. 4(1)
Art. 7

Relevance

The EU Asylum Qualification Directive, in its definition of “serious harm” refers to rights that
are “non-derogable” under Article 15.2 of the European Convention on Human Rights.
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Threats to life, liberty and physical integrity are considered to be so serious under
international human rights law that they will always constitute persecution if they are
motivated by one of the grounds mentioned in the Geneva Refugee Convention. (See also
UNHCR Handbook, para 51.) Infractions of other political and civil rights, as well as economic
and social rights, usually must attain a higher degree of intensity – making life intolerable, or
fundamentally denying human dignity - to amount to persecution. Reports of discrimination,
according to UNHCR, might become relevant once they amount to a “substantially prejudicial
nature for the person concerned, e.g. serious restrictions on his right to earn his livelihood, his
right to practise his religion, or his access to normally available educational facilities.”
(UNHCR Handbook, para. 54) Such information can also demonstrate the reasonableness of
individual fear, even where it does not as such amount to persecution. (UNHCR Handbook,
para. 55)

Right to life, except for deaths resulting from lawful acts of war.
(6th Additional Protocol: Abolition of the death penalty)
Prohibition of torture, and cruel, degrading and inhuman treatment
Prohibition of slavery
No punishment without law

“Non-derogable” means a state party to a human rights treaty can under no circumstances
suspend these rights, either because they are considered to be fundamental to human dignity
or because derogation would not help a government in its reaction to a public emergency.
Non-derogable rights under the International Covenant of Civil and Political Rights are listed
in Art 4.2 ICCPR: the right to life, freedom from torture and slavery, freedom from
imprisonment due to one’s inability to fulfil a contractual obligation, as well as freedom of
thought, conscience and religion.

Defining non-derogable human rights
The Human Rights Committee, in its General Comments N° 24 (CCCPR/C.21/Rev.1/dd.6 4
November 1994) and N° 29 (CCPR/C/21/Rev.1/Add.11 31 August 2001) has explained the
relationship between “peremptory” (i.e. absolutely binding) and non-derogable human rights.
It refers in particular to fundamental guarantees of international humanitarian law in order to
underline its opinion that no emergency, not even war, can justify the disrespect for certain
fundamental human rights. In addition to the rights mentioned in Art 4.2 ICCPR, the
Committee considers the following rights and prohibitions as non-derogable:




Respect for humanity and dignity of persons
The prohibition against taking of hostages, abductions and unacknowledged detention.
Certain elements of the rights of minorities: the prohibition against genocide, the rule of nondiscrimination in derogating rights, freedom of thought, religion and conscience
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The Committee adds that states must respect the principle of proportionality and nondiscrimination when suspending derogable rights in a state of emergency. Derogation must be
limited “to the extent strictly required by the exigencies of the situation”. (Art 4.1 ICCPR)
See also UN Committee on Human Rights: General Comment 24 (52), General comment on
issues relating to reservations made upon ratification or accession to the Covenant or the
Optional Protocols thereto, or in relation to declarations under article 41 of the Covenant,
U.N. Doc. CCPR/C/21/Rev.1/Add.6 (1994), para 8

Relevance







Deportation, forced displacement by expulsion or coercive measures, or forcible transfer
without grounds permitted under international law
The prohibition against propaganda for war, or incitement to national, religious or racial
hatred
The right to a legal remedy against measures of derogation
The prohibition of arbitrary deprivation of liberty
The right to a fair trial by a court
The right to a judicial review without delay of the lawfulness of detention
The presumption of innocence

States have an obligation to respect the human rights protected in the ICCPR and other
human rights treaties. While the definition of non-derogable rights and peremptory norms
suggest a hierarchy of international human rights, the notion of persecution can encompass a
much broader concept, depending on the intensity of the human rights violation and the
nexus to a Convention ground. Where socio-economic rights, such as the right to work or the
access to healthcare, are systematically withheld on the basis of ethnicity, such treatment
may amount to persecution.

Major international human rights treaties include:
Universal Declaration of Human Rights
http://www.un.org/Overview/rights.html

International Covenant on Civil and Political Rights (ICCPR)
http://www.unhchr.ch/html/menu3/b/a_ccpr.htm

International Covenant on Economic, Social and Cultural Rights (ICESCR)
http://www.ohchr.org/english/law/cescr.htm

International Convention on the Elimination of All Forms of Racial Discrimination (CERD)
http://www.unhchr.ch/html/menu3/b/d_icerd.htm

Convention on the Elimination of All Forms of Discrimination against Women (CEDAW)
http://www.unhchr.ch/html/menu3/b/e1cedaw.htm

Convention on the Rights of the Child (CRC)
http://www.ohchr.org/english/law/crc.htm

International Convention against Torture (ICAT)
http://www.ohchr.org/english/law/cat.htm

International Convention on the Protection of the Rights of All Migrant Workers and Members
of Their Families
http://www.ohchr.org/english/bodies/cmw/cmw.htm

European Convention for the Protection of Human Rights and Fundamental Freedoms (ECHR)
http://www.echr.coe.int/ECHR/EN/Header/Basic+Texts/Basic+Texts/The+European+Convention+on+Hu
man+Rights+and+its+Protocols/
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The Guiding Principles on Internal Displacement were adopted by the UN Commission on
Human Rights on 11 February 1998. They identify rights and guarantees contained in binding
international human rights treaties relevant to the protection of internally displaced persons
(IDPS)
http://www.unhchr.ch/html/menu2/7/b/principles_lang.htm

The rights of civilians in armed conflict are especially protected under international
humanitarian law.

The four Geneva Conventions of 12 August 1949 regulate means and methods of warfare as
well as the protection of the civilian population and members of the armed forces or certain
armed groups who no longer take active part in hostilities. Common Art 3 of all 4 Geneva
Conventions establishes minimum guarantees for treatment of persons in situations of armed
conflict of a non-international character:

To this end, the following acts are and shall remain prohibited at any time and in any
place whatsoever with respect to the above-mentioned persons:

Relevance

“(1) Persons taking no active part in the hostilities, including members of armed forces who
have laid down their arms and those placed hors de combat by sickness, wounds,
detention, or any other cause, shall in all circumstances be treated humanely, without any
adverse distinction founded on race, colour, religion or faith, sex, birth or wealth, or any
other similar criteria.

MODULE A

Geneva Conventions of 12 August 1949 and the Additional Protocoles of 1977
www.icrc.org

(a) violence to life and person, in particular murder of all kinds, mutilation, cruel treatment
and torture
(b) taking of hostages
(c) outrages upon personal dignity, in particular humiliating and degrading treatment
(d) the passing of sentences and the carrying out of executions without previous judgement
pronounced by a regularly constituted court, affording all the judicial guarantees which
are recognized as indispensable by civilized peoples
(2) The wounded and sick shall be collected and cared for.”

Art 75 of Additional Protocole I enumerates in greater detail fundamental guarantees
applicable in international armed conflict, while Additional Protocole II elaborates on the
meaning of Common Art 3 in non-international armed conflicts. These provisions provide an
understanding of non-derogable rights in times of war and armed conflict.
Rome Statute and the International Criminal Court (ICC)
http://www.un.org/law/icc/index.html
Particularly serious crimes are considered to engage individual responsibility under
international criminal law. The ad-hoc tribunals on the former Yugoslavia and Rwanda have
issued a number of judgments with regard to the conflicts in Bosnia, Kosovo/a and the
genocide in Rwanda. In July 1998, the International Criminal Court (ICC) was established. The
Rome Statute defines as crimes within the jurisdiction of the ICC genocide (Art 6), crimes
against humanity (Art 7) and war crimes (Art 8). The Rome Statute entered into force on 1
July 2002. The ICC has only recently started to conduct investigations.
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Art 7 Rome Statute Crimes against humanity
“For the purpose of this Statute, "crime against humanity" means any of the following acts when
committed as part of a widespread or systematic attack directed against any civilian population,
with knowledge of the attack:
(a) Murder;
(b) Extermination;

Relevance

MODULE A

(c) Enslavement;
(d) Deportation or forcible transfer of population;
(e) Imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of
international law;
(f) Torture;
(g) Rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any
other form of sexual violence of comparable gravity;
(h) Persecution against any identifiable group or collectivity on political, racial, national, ethnic,
cultural, religious, gender as defined in paragraph 3, or other grounds that are universally
recognized as impermissible under international law, in connection with any act referred to in
this paragraph or any crime within the jurisdiction of the Court;
(i) Enforced disappearance of persons;
(j) The crime of apartheid;
(k) Other inhumane acts of a similar character intentionally causing great suffering, or serious
injury to body or to mental or physical health.”

Art 7 defines persecution for the purposes of the Rome Statute as “the intentional and severe
deprivation of fundamental rights contrary to international law by reason of the identity of
the group or collectivity”.
A complementary or subsidiary protection status is needed to protect those people whose
reason for flight are beyond a full and inclusive interpretation of the Refugee Convention,
mostly because the risk they are subjected to is not linked to one of the grounds mentioned
in the Refugee Convention, but who nevertheless require international protection. This is the
case for persons at risk of torture or other forms of cruel or inhuman treatment under the
European Convention on Human Rights and the Convention against Torture. (See Optional
Module: Refugee law and complementary protection)
States have granted complementary protection (subsidiary protection; humanitarian status)
for a number of reasons beyond the risk of torture. Civil war or highly volatile post-conflict
security situations, lack of food, shelter, and medical treatment may give rise to
complementary protection. Where human rights violations in a civil war are linked to one of
the Convention grounds, the victims of these human rights violations can meet the criteria of
the refugee definition, no matter the number of the persons affected. War and especially
attacks on the civilian population can be an instrument of persecution.
Researching armed conflict requires an understanding of conflict analysis, early warning and
security assessments as well as how to evaluate reports on the humanitarian situation.
Relevant information will often be accessed while researching background information on a
country of origin, or when researching an issue of international flight alternative.
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Conclusion
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Relevance

While using a basic understanding of fundamental human rights as a guideline for selecting
information, COI researchers and users will keep in mind that persecution may be constituted
by a combination of a number of factors that have a negative impact on a person’s life. The
information provided by COI researchers has to enable COI users to connect the available
documentary evidence with the overall circumstances of the individual case in order to make
a decision on whether the evidence taken together suggests that an individual applicant
satisfies the criteria of the refugee definition and/or would qualify for complementary
protection.

MODULE A

Relevant country of origin research will be informed by an understanding of international
human rights law. COI researchers shall be able to relate information found in reports to
human rights protected under international law, and understand its relevance in the context
of refugee status determination. COI researchers will pay particular attention to reports that
provide an understanding of the reasons for human rights violations, and whether individuals
or groups are targeted because of their political opinion or religious belief, because of their
race, ethnicity or nationality, or because of their membership in a particular social group. A
potential risk of persecution can only be properly assessed against the background of political
or social context and power relations in a country.
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COI research trees

Relevance

MODULE A

OBJECTIVES
At the end of the session, participants will be able to:
¾ Identify key legal issues presented in testimonies of asylum applicants and relate them
to factual research questions
¾ Independently formulate research questions on the basis of applicants’ testimonies or
general queries submitted
¾ Structure and systematize the research on practical cases with the help of research
trees
¾ Identify relevant information in reports used for COI research and explain their
relevance for the refugee status determination procedure.

Target group: COI researchers and users
Usually, a COI researcher will be faced with questions formulated by a legal adviser or a
decision-maker and will seek to find information to answer those questions. However, COI
researchers must be able to understand the rationale behind certain questions within the
refugee status determination procedure, as well as communicate with persons in need of COI
as to the scope and context of their questions.
COI research trees correspond to clusters of research questions that are related to concepts
of refugee law doctrine and jurisprudence. Within these concepts, research questions grow
out of each other – as branches grow from the trunk of a tree. This does not imply a
hierarchy of questions, but a logical relationship of certain questions within a legal concept.
The training programme uses the concept of research trees to support COI users and
researchers to translate questions of refugee law into research questions. The research trees
are designed to help with the systematic process of formulating research questions, not to
substitute COI research with legal analysis. By building research trees, COI researchers can
ensure that the information selected will be relevant for COI users. COI users’ awareness of
research trees will help them to formulate relevant queries and evaluate the COI material
submitted.
The research trees aim at presenting a number of complex research issues on a rather
abstract level. In the case studies designed for the training programme, you will practice how
to formulate case-specific questions and how to evaluate whether you have sufficiently
addressed the research issues presented by the cases. In practice, it will not always be
possible, nor will it always be necessary, to answer all the questions listed in the research
trees. It is important to keep in mind that refugee status determination is not about “proving”
all the facts, but about making a well-informed decision, taking into account available
documentary evidence, including COI, as well as the applicant’s testimony as a whole.
The text will introduce the reader to the key principles and research questions related to each
of the legal issues under discussion. A checklist (“research tree”) will guide the work on the
case studies and assist practitioners in their daily work. Hand-drawn images of trees should
help readers to visualize the concept of a research tree. During the training sessions
participants will work together with the trainer to draw case-specific research trees, linking
legal concepts to research issues, and eventually to sources that will help to answer research
questions.
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National laws
OBJECTIVES
At the end of the session, participants are able to:

Any assessment of the human rights situation in a country of origin addresses the question
whether basic human rights norms and laws are enacted in national legislation and applied in
practice or whether national law in itself might infringe fundamental human rights. The
national constitution, and national laws regulating citizenship, the rights of women and
minorities, judicial guarantees and proceedings, laws regulating the freedom of association
and assembly as well as registration and activities of political parties are crucial for an
assessment of the human rights situation in a particular country.

Relevance

Promotion of human rights and access to legal remedies against human rights violations are
important aspects of national mechanisms for the protection of human rights. Furthermore, it
is not sufficient for human rights laws to be merely adopted; they need to be applied in a
non-discriminatory and non-arbitrary manner. Researching legal provisions and studying their
implementation in practice is a core task of COI research. The reporting and monitoring
mechanisms of the UN human rights treaties and the Council of Europe represent important
sources for such information.

MODULE A

¾ explain the structure of the research tree on national laws
¾ derive the relevant questions concerning national laws from an applicant’s testimony or
research questions submitted
¾ explain the difference between prosecution and persecution
¾ formulate case specific questions on the basis of the research “National laws”

Prevention of human rights abuses will be discussed with the research tree on Domestic
protection that complements the research tree on national laws.
COI researchers often will have to deal with the question whether national laws can be used
as means of persecution. Usually, refugee law distinguishes clearly between prosecution for
criminal acts under national laws and persecution. There are, however, some instances in
which prosecution for criminal acts can constitute persecution. According to UNHCR,
distinguishing the ordinary prosecution of offences from persecution, it is necessary to take
into account and analyse at least some of the following factors:
 whether the law is in conformity with human rights standards or is inherently
persecutory (for example where it prohibits legitimate religious belief or activity);
 whether implementation of the law is carried out in a manner which amounts to
persecution based on a Convention reason. Elements to be considered in this
regard include:
 whether persons charged under the law are denied due process of law for a
Convention reason;
 whether prosecution is discriminatory (for example where only members of certain
ethnic groups are prosecuted);
 whether punishment is meted out on a discriminatory basis, (for example, the usual
penalty is a six month prison term but those judged to hold a certain political
opinion are routinely sentenced to a 1 year imprisonment);
 whether punishment under the law amounts to persecution (for example where the
punishment amounts to cruel, inhuman or degrading treatment);” (UNHCR Article
1.A April 2001 referring to Handbook)
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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1. Research tree 1: National Laws

MODULE A

Consider the following questions when conducting COI research on national laws:


What is the text of relevant legal provisions?



How are national laws interpreted and applied by law enforcement and the judicial
system of the country of origin?



Do public officials support the implementation of these laws?



Do international human rights organizations consider certain provisions of national
laws to infringe fundamental human rights? If yes, what information is there on
enforcement of such laws?



What do reports say about the fairness of legal procedures? Is there information on

Relevance



o

Denial of due process of law on Convention grounds?

o

Discriminatory prosecution on Convention grounds?

o

Discriminatory punishment on Convention grounds?

Is there evidence of disproportionate (excessively harsh) punishment?
o



Existence of cruel, inhuman and degrading punishment, such as corporal
punishment or the death penalty

Are legal remedies against human rights violations available and effective? (for
prevention of abuses see COI research tree: Domestic protection)

For an exercise on Research tree: National laws please use ‘Brainteaser 2’ – Desertion
from the Yugoslav Army and Case study N° 2 Women in Afghanistan

46

COI Network & Training September 2004 - Co-funded by the European Refugee Fund

Austrian Red Cross/ACCORD – COI Training Manual: Part I

Persecution by non-state actors
OBJECTIVES
At the end of the session, participants will be able to:
¾ Explain the structure of the research tree for non-state agent persecution
¾ Formulate case-specific questions using the research tree on non-state agents

The UNHCR Handbook on Procedures and Criteria for Determining Refugee Status states in
Paragraph 65:

MODULE A

Refugee status under Art 1.A of the Geneva Convention might not only be granted on
grounds of persecution by state actors but also by so-called non–state agents or third parties.

“Persecution is normally related to action by the authorities of a country. It may also emanate
from sections of the population that do not respect the standards established by the laws of
the country concerned.”

Relevance

The European Court of Human Rights recognized the relevance of non-state actors under Art
3 ECHR in its landmark decision Ahmed v. Austria. The UN Committee against Torture has
accepted actors performing quasi-governmental functions as falling under the Convention
against Torture.
While a number of national jurisdictions have not yet embraced the concept of non-state
agent persecution under the Geneva Refugee Convention, the EU Asylum Qualification
Directive explicitly mentions non-state actors as possible actors of persecution or serious
harm:
Article 6
“Actors of persecution or serious harm include:
(a) the State;
(b) parties or organisations controlling the State or a substantial part of the territory of
the State;
(c) non-State actors, if it can be demonstrated that the actors mentioned under subparagraphs (a) and (b), including international organisations, are unable or unwilling
to provide protection against persecution or serious harm as defined in Article 7.”

Research on non-state agent persecution will have to be look carefully into the power regime
in a given country of origin. Who exercises power, and where? Which alliances exist between
different actors? Are certain non-state actors supported by certain branches of the
government?
National case law will often look at two quite complex legal issues in the context of non-state
agent persecution – can an individual expect protection by government authorities against
human rights violations committed by non-state actors? And could an individual be safe from
persecution when relocating to another area in the country of origin where the non-state
agent of persecution is not present? Research tree N° 3 (Domestic protection) and N° 4
(internal flight/protection alternative) provide assistance with these quite complex research
issues.
COI Network & Training September 2004 - Co-funded by the European Refugee Fund
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Research tree 2: Non-state agents of persecution

Relevance

MODULE A
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Position of NSA within the power framework of the country of origin
o

Are they acting in complicity with or tolerated by state actors?

o

Are they in de-facto control of part of the territory?

o

Are they supported by traditional norms and customs embraced by large
segments of the society?



Effectiveness of domestic protection (see Research tree N° 3)



Internal flight or protection alternative (see Research tree N° 4)
In particular
o

Ability of the persecutor to pursue the claimant in the proposed area, and
the protection available to the claimant in that area from State authorities.

o

The motivation of the non-state agent to persecute in the area of relocation

For an exercise on Research tree: Non-state agents of persecution please use ‘Case study
N° 1 Roma in Serbia (Province of Kosovo/a and Belgrade) and Case study N° 2 Women in
Afghanistan
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SELECTED MATERIAL FOR FURTHER READING
The following bibliography contains references to material used for the COI Training Manual as well as
material for further reading and preparation of training sessions. The emphasis has been on literature
available online. Trainers interested in case law beyond the ones referred to in the manual will find a
guide to databases of asylum jurisprudence on the COI Network & Training CD-Rom.
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EU Asylum Qualification Directive: Council of the European Union: Directive 2004/83/EC of
29 April 2004 on minimum standards for the qualification and status of third country
nationals or stateless persons as refugees or as persons who otherwise need international
protection and the content of the protection granted, published 30 September 2004;
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http://www.unhcr.org/cgi-bin/texis/vtx/publ/opendoc.pdf?tbl=PUBL&id=3d58e13b4



UNHCR (1 April 2001): Interpreting Article 1 of the 1951 Convention Relating to the Status of
Refugees
http://www.unhcr.org/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3b20a3914

OPTIONAL MODULE: REFUGEE LAW AND COMPLEMENTARY PROTECTION
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http://www.unhcr.org/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3ae6b3314




UNHCR (1 April 2001): Interpreting Article 1 of the 1951 Convention Relating to the Status of
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UNHCR (1 March 1995): Information Note on Article 1 of the 1951 Convention



UNHCR (December 2001): Refugee Protection: A Guide to International Refugee Law

http://www.unhcr.org/cgi-bin/texis/vtx/excom/opendoc.htm?tbl=EXCOM&page=home&id=3ae68cd34
http://www.unhcr.org/cgi-bin/texis/vtx/home/opendoc.pdf?tbl=RSDLEGAL&id=3cd6a8444
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Cessation Clauses
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Mamatkulov and Abdurasulovic v. Turkey Judgment of 6 Feb 2003 Appl. nos. 46827/99 and 46951/99
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